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On June 23, 2022, the Supreme Court of the United States issued its opinion in N.Y. State Rifle
& Pistol Ass'n v. Bruen, 142 S. Ct. 2111 (2022). The Bruen court significantly altered the state of
second amendment jurisprudence by introducing the “historical tradition” test for firearm
regulations. Our office applied the Bruen holding to the Idaho Springs Code of Laws (the “Code”)
and proposes a corresponding Code section repeal to ensure the Code’s constitutionality. This
memo:

e Presents a summary of the Bruen holding and the new standard of review for firearm
regulations;

e Evaluates the constitutionality of current City Code sections concerning firearms
possession;

e Recommends a corresponding Code section repeal which can be further viewed in the draft
ordinance attached to this cover memo; and

e Addresses the City’s surviving ability to regulate firearms possession in “sensitive places”.

NYSRPA v. Bruen Summary
The court in Bruen established a new test for the constitutionality of firearm regulations:

When the Second Amendment’s plain text covers an individual’s conduct, the Constitution
presumptively protects that conduct. The government must then justify its regulation by
demonstrating that it is consistent with the Nation’s historical tradition of firearm
regulation. Only then may a court conclude that the individual’s conduct falls outside the
Second Amendment’s ‘unqualified command.” Id. at 2129-30.

The new “historical tradition” standard supplants the strict/intermediate scrutiny standard
under which firearm regulations were previously analyzed. The Bruen Court created the new
“historical tradition” test that courts must utilize to determine whether a firearm regulation is
constitutional. This “historical tradition” test applies to locations in which firearms are prohibited,
and places the burden on the government to prove that a location is a “sensitive place” in which
there is a national historic tradition of firearm regulation.
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In reaching its holding, the Court upheld the “sensitive places” doctrine, although it
declined to “comprehensively” define “sensitive places.” Ultimately, the Court is comfortable with
lower courts using “analogies to ‘longstanding’ ‘laws forbidding the carrying of firearms in
sensitive places such as schools and government buildings’ to determine whether modern
regulations are constitutionally permissible.” Id. at 2118.

The court reasoned that “[i]t is true that people sometimes congregate in “sensitive places,’
and it is likewise true that law enforcement professionals are usually presumptively available in
those locations. But expanding the category of ‘sensitive places’ simply to all places of public
congregation that are not isolated from law enforcement defines the category of ‘sensitive places’
far too broadly.” Id. at 2133-34. The Court recognized that “Americans hazard greater danger
outside the home than in it and that the text of the Second amendment reflects that reality.” 1d. at
2135.

The focus of the Bruen case is on the locations where government can restrict firearms
possession. The decision does not reach into other firearms issues, stating that it “decides nothing
about who may lawfully possess a firearm or the requirements that must be met to buy a gun. Nor
does it decide anything about the kinds of weapons that people may possess. Nor have we disturbed
anything [ ] about restrictions that may be imposed on the possession or carrying of guns.” Id. at
2157,

Post-Bruen Evaluation of the Idaho Springs Municipal Code
As a result of the Bruen decision (and other case law concerning firearms regulation, which
analysis is omitted for the sake of brevity in this memo), we evaluated the Code for compliance
with its newly-announced legal standard. That Code analysis is below.

Sec. 17-64. - Discharge of firearms, deadly weapons and destructive devices.

The Bruen Court did not suggest that such a provision is unconstitutional. Our office
has no proposed amendments to this Code section.

Sec. 17-66. - Unlawful concealment of deadly weapons.

As above, the Bruen court did not disturb anything about restrictions that may be
imposed on the possession or carrying of guns. Id. at 2157. There is adequate historical
tradition of restricting concealed carry, such that we believe this Code section is
constitutional and does not require any amendment.

Sec. 17-67. - Possession within licensed premises.



Bruen as Applied to the Idaho Springs Code of Laws
February 24, 2023

This code section is likely invalid under Bruen. There is no case law from any
jurisdiction suggesting that premises in which alcohol is sold is a “sensitive location.”
Further, the Nation’s historic tradition will show a history of the carrying of firearms in
businesses that serve alcohol. A court following Bruen may also find that the need for self-
defense is especially heightened in an environment where intoxicated people are present.
With this being said, private businesses may continue to forbid the carrying of firearms
within the establishment, although the City may not impose such a ban itself. Our office
recommends a repeal of this Code section.

Sec. 17-68. - Selling weapons to intoxicated persons.

The Bruen Court left undisturbed reasonable requirements that must be met to buy a
gun, which presumably covers the conduct of those selling firearms that adhere to those
requirements. This Code section does not require any amendment.

Firearm Regulations in “Sensitive Places”

At present, the City does not prohibit the carrying of firearms in “sensitive places.” If the
Council wishes, they could adopt such prohibitions to limit the carrying of firearms in clear
historically sensitive places such as City buildings and polling places. For other additional
sensitive places, we would need to evaluate the historic National tradition of restricting firearms
in such places to determine if they comply with Bruen.

Conclusion

The Supreme Court in Bruen significantly altered the state of Second Amendment
Constitutional analysis. In response to Bruen, we recommend the outright repeal of one Code
section (Sec. 17-67). The Council could choose to go a step further and adopt new firearms
restrictions in historically sensitive places. This is not a recommendation from our office, purely a
policy choice for the Council. As always, we are happy to answer any questions you may have
about this memo and its recommendations.


































































































































































































































































































